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IN RE NCRTH MURPHY TI MBER SALE

Deci ded Novenber 20, 1998

Appeal froma decision of the Gants Pass Resource Area Manager
denying protests to the North Mirphy Tinber Sale. (RL110- TS98-07.

Affirned; Say Request denied as noot.

1.

National Environnental Policy Act of 1969:
Environnental S atenent s--Ti mber Sal es and D sposal s:
General |y

A finding of no significant environnental inpact wth
respect to a proposed tinber sal e based on an

envi ronnental assessnent which is, inturn, tiered to
ot her environnental docunents, including a Dstrict-

w de B S whi ch anal yzed the broader and cumul ati ve

i npacts of tinber harvesting, wll be affirnmed when the
record establishes that BLMtook a "hard | ook" at the
environnental inpacts of the activity, considered
reasonabl e alternatives, applied mtigati ng neasures to
avoi d significant adverse environnental inpacts, and
appel | ants have not shown significant environnent al

i npacts other than those anal yzed in the tiered
docunent s.

Tinbber Sales and DO sposal s: Northwest Forest H an:
General |y

The harvesting of |ate successional forests wthin the

Appl egat e Adapti ve Managenent Area does not, of itself,
violate the terns of the Northwest Forest H an.
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Tinbber Sales and D sposal s: Northwest Forest H an:
Aguatic Gonservation Srategy

The sel ective harvesting via comercial thinning of
overstocked lands in riparian reserves wthin the
Appl egat e Adapti ve Managenent Area for the purpose of
restoring forest vigor and | essening the dangers of
catastrophic fires does not violate the Aquatic
(onservati on Srat egy.

Tinbber Sales and D sposal s: Northwest Forest H an:
Survey and Manage

Uhder Instruction Menorandum No. QR 97- 007,
"inplenentation” as used in reference to Strategy 2
surveys under the Northwest Forest H an has been
accorded a neani ng equi val ent to i ssuance of NEPA
docunent at i on.

(P N ON BY ADM N STRATI VE JUDE BURX
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APPEARANCES TomDO mitre, Ashland, Qegon, for appel |l ant Headwaters; Marty
Bergoffen, Esq., WIlians, Qegon, for appellant K amath S skiyou WI dl ands
Genter; Robert C Korfhage, Gants Pass Resource Area Manager, Medford,

Qegon, for the Bureau of Land Managenent .

Headwaters and the K anath S skiyou WIdl ands Genter (KSW) have
i ndi vidual | y appeal ed fromseparate deci sions of the Gants Pass Resource
Area Manager (Area Manager), Bureau of Land Managenent (BLM, dated My 29,
1998, and June 5, 1998, respectively, denying their protests to the North

Murphy Tinber Sal e ((RL10-TS98-07). For reasons set forth bel ow we
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Appel l ants' protests had been directed to a Decision
Record/ Rati onal e/ FONS whi ch the Area Manager had signed on March 16, 1998,
approving Alternative 2 of the Revised Environnental Assessnent for the
North Mirphy Forest Managenent Project (EA (RL10-97-20 (Revised)), subject
to the inplenentation of that part of Alternative 3 which provided for a
corridor/connectivity area (Qorridor B) located insec. 13, T. 37 S, R 5
W, WIllanette Meridian. Mre specifically, the Area Manager' s deci si on
authorized, inter alia, the sale of approxinately 3,597 Mf (thousand board
feet) of nerchantable tinber to be harvested by partial cut (conmercial
t hi nni ng/ group sel ection) on 799 acres of land I/ wthin the Appl egate
Adapti ve Managenent Area (AWN. 2/

The North Mirphy Revised EAwas, in turn, expressly tiered to a nunber
of other docunents, including the Fnal Environnental |npact Satenent and
Record of Decision (RID) for the Medford District Resource Managenent H an
(RW), the Northwest Forest Fan (NFP) with particul ar enphasis on the

1/ Wile the Revised EAindicated that a total of 834 acres woul d receive
treatnents invol ving tinber harvesting (see Revised EA at 24), the sal es
prospectus indicated that the cutting area conprised 799 acres. See al so
Revised EA at 32. Presunably, the difference in acreage relates to the
road acreage invol ved in obtai ning access to the cutting areas.

2/ As described in the Northwest Forest A an (NP (see note 3, infra),
AVR s are "l andscape units designated to encourage the devel opnent and
testing of technical and social approaches to achi eving desired ecol ogi cal ,
economc, and other social objectives." (NPat D1.) Atotal of 10 AVKs
have been established. See generally NFP at D12 to D16. Wiile the NP
indicated that the Appl egate AVA contai ned 277,500 acres (NP at D 12), the
Draft Appl egate Managenent Quide stated that the AVA covers a total of
325,000 acres of Federally-owned | and including both BLMand Forest Service
lands, wth BLMIand constituting approxi nately 45 percent of the total.
See Draft Appl egate Managenent Quide at 11, 28 (FHgure 9).
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Aguatic Qonservation Srategy (ACS, 3/ the Applegate AVK EcosystemHeal th
Assessnent (EHA), and the Mddl e Appl egat e Vit ershed Assessnent (MAVY). As
expl ained both in the EA and the Area Manager's March 16, 1998, deci sion,

t he purpose of the proposal was both to neet the denmand for wood product s
as well as to reduce fuel |oadings to |lessen the chances of catastrophic
fire events 4/ and otherw se i nprove existing forest conditions by reduci ng
densities in overstocked stands. See Decision Record at 2; Revised EA at
1-2, 5; see also Slviculture Prescription at 4.

3/ The "Northwest Forest Han" is the termgenerally applied to a group of
docunents relating to the Arendnents to Forest Service and Bureau of Land
Managenent A anni ng Docunents Wthin the Range of the Northern Shotted Gn .
These docunents consist of the RDin which the Secretary of Agriculture
and the Secretary of the Interior jointly anended the pl anni ng docunents of
19 National Forests and 7 BLM Managenent Districts to adopt a conprehensi ve
ecosyst em nanagenent strategy, and an Attachnent to the RD entitled
"Sandards and Quidelines for Managenent of Habitat of Late- Successional
and Qd-Gowh Forest Rel ated Species Wthin the Range of the Northern
Sotted QN ." These Sandards and Quidelines include, inter alia, the ACS
See NFP at B9 to B32. The Medford Dstrict RW was 1ssued i n conpli ance
wth the nandate of the NFP and generally replicates its | and use al | oca-
tions and nanagenent prescriptions, although there are sone variations.

See note 9, infra.

4/  The North Mirphy Forest Minagenent Project anal yzed in the EA not only
i nvol ved a planned tinber sal e but al so enbraced ot her managenent actions
desi gned to achi eve various policy objectives. Thus, to effectuate the
goal of reducing fire hazards, the project envisioned that a nunber of
actions woul d be taken, including a general understory thinning of areas
adj acent to roads and private resi dences, the establishnent of Fuel

Mbdi fi cati on Zones (FMZ s) enconpassi ng approxi mately 554 acres (includi ng
62 acres whi ch woul d be harvested under Alternative 2), and the

i npl enentation of rural interface area hazard reducti ons, where there were
residential structures located in close proximty to BLMlands. V¢ note
that, while the Draft Appl egate AVA Quide called for the reintroduction of
fire (in prescribed fire burns) as a key conponent in future nanagenent of
the AMA, it expressly recogni zed that, in nany areas of the AVAA a

precondi ti on of such practice woul d be the thinning of overstocked stands
and reduction of existing fire hazards. (Draft Applegate AMA Quide at 37-
39.)
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Bot h Headwat ers and KS/C prot ested the deci sion of the Area Manager,
al | egi ng nunerous grounds for overturning the proposed tinber sale. 5 As
noted above, these protests were ultinately rejected by the Area Manager
and appel | ants have pursued the instant appeal s.

Before the Board, appellants generally reiterate the argunents which
they nade below Wiile there are sone substantial variations in the
contentions pressed by the two appel lants herein, we believe that they can
be fairly categorized as enbracing the fol |l ow ng general concerns:

(1) The adequacy of the environnental anal ysis and whet her
or not under the National Environnental Policy Act (NEPA), 42
USC 84321 (1994), an environnental inpact statenent (BS was
requi r ed;

(2) Wether the harvesting of old grow h/l ate successi onal
forests violated the terns of the Medford Dstrict RMP and the
NP,

(3) Wether the harvesting of tinber on |ands wthin
riparian reserves violated the Aquati c Gonservation Srategy; and

(4) Wether the surveys conducted for various protected
species violated the "Survey and Manage" gui del i nes of the N-P.

Vé will discuss these matters seriatim

5/ In the Decision Record, the Area Manager was careful to point out to
prospective protestants that different tine [imts applied wth respect to
the tinber harvest portion of the decision and the non-tinber harvest
contract related actions and that they were subject to protest and appeal
under differing regulations. (Decision Record at 4.) In their respective
protests, both Headwaters and KSWC expressly appeal ed the tinber sal e
provisions. Accordingly, natters related solely to the non-tinber harvest
provi sions of the EA or Decision Record (see note 4, supra) are not
properly before this Board, and argunents related to such issues wll not
be addressed herei n.
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I nsofar as issues relating to NEPA conpl i ance are concer ned,
appel lants variously allege that the FONS determnation of the Area
Manager was unsupported by the record (Headwaters SCR at 4, KS/C S(R at 2),
that there was i nadequate anal ysis of cumul ative inpacts of other tinber
sales planned in the area (Headwaters SCRat 5 8, K S(Rat 9), that an
i nadequat e range of alternatives was considered (KSC SCRat 3, 8), and
that an B S shoul d have been issued in connection wth the North Mirphy
Tinber Sale (Headwaters SCR at 11-12; KSAZ SR at 10).

[1] At the outset, we believe it appropriate to set forth the | egal
structure which guides the Board i n considering appeal s whi ch assert that
actions bei ng undertaken by BLM have recei ved i nadequat e anal ysi s under
NEPA  As the Board has noted in nany contexts, a FONS wll be affirned if
the record establishes that a careful review of environnental problens has
been undertaken, rel evant areas of environnental concern have been
identified, and the final determnation that no significant inpact wll
occur is reasonable. See, e.g., Southern Uah WIderness A liance, 144
| BLA 70, 91 (1998); Hoosier Environnental Gouncil, 109 IBLA 160, 173
(1989); Sout hwest Resource Gouncil, 96 IBLA 105, 94 |.D 56 (1987). A
party challenging a FONS determnation nust showthat it was premsed on a
clear error of lawor a denonstrable error of fact or that the anal ysis
failed to consider a substantial environnental question of material
significance to the action under scrutiny. See, e.g., Southern Uah
Wl derness Aliance, 127 1BLA 331, 350, 100 I.D 370, 380-81 (1993); Powder
R ver Basin Resource Gouncil, 124 1BLA 83, 91 (1992).
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Mbreover, we have al so noted that, where BLMhas previously prepared
an BS or an environnental assessnent whi ch exam ned inpacts of proposed
nanagenent deci si ons, subsequent environnental anal yses nmay briefly
summari ze the inpacts nore fully examned in the earlier environnental
anal ysis, a process generally referred to as "tiering." See, e.g.,
Southern Uah Wlderness Alliance, 122 IBLA6, 10 n.4 (1991); Mchael Gl d
(Oh Reconsideration), 115 IBLA 218, 225 n.2 (1990). And, finally, we wsh
to enphasi ze a poi nt which we have nade in a nunber of our decisions. The
thrust of NEPAis prinarily procedural rather than substantive. See
Srycker's Bay Neighborhood Gouncil v. Karlin, 444 US 223 (1980). As we
explained in Sate of Womng Gane and H sh Gomnmission, 91 | BLA 364 (1986):

NEPA proceeds froma recognition that it is inevitable that
Governnent actions wll sonetines occur whi ch nay have
significant negative inpacts on certain environnental val ues.
What is critical is that the Gvernnent officials determning
whet her those actions should go forward have a full and conpl ete
grasp of the possibl e consequences of the activity in order that
they nay take steps to aneliorate adverse inpacts to the extent
possible, and, if certain inpacts cannot be avoi ded, decide the
advi sabi l ity of proceedi ng and thereby accepting such i npacts.

1d. at 367.

As indicated above, the revised EA expressly tiered its analysis to a
nunber of previous environnental studies. Thus, to the extent that these
previ ous environnental docunents can fairly be said to have exam ned i ssues
rai sed by appellants in the context of the instant appeal, those docunents
are properly treated as part and parcel of the anal ysis prepared
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wth respect to the North Mirphy Forest Managenent Project. Miewed in
conjunction wth these other environmental docunents, it is clear that
appel l ants' obj ections cannot be sust ai ned.

Wii | e appel lants argue wth sone fervor that BLMs FONS deci si on
cannot be justified, they generally fail to delineate with any specificity
either the issues which they believe were i nadequat el y examined in the
envi ronnental anal yses or significant inpacts which they assert wll occur
because of the tinber sal e whi ch have not previously been the subject of an
BS FBEvenin those fewareas in which they do tender specific conplaints,
there are sone instances in which their argunents are clearly lacking in
nerit.

Bot h Headwat ers and KSAC suggest that the inpact of new road
construction was i nadequatel y considered. See, e.g., Headwaters SR at 3;
KS%Z S(Rat 2, 9. In point of fact, however, not only did the Revised EA
contenplate only 0.17 miles of newroad construction (Revised EA at 16),
even that limted newroad construction was del eted fromthe sal e
prospectus after BLMdetermned that |oggi ng coul d be successful ly
acconpl i shed wthout that segnent. See Sales Prospectus, Ex. C  And,
while the restoration of 1.57 miles of existing road was included in the
sale, BLMnotes that this work is directed to correcting severe road
drai nage and erosi on probl ens which are presently substantial contributors
to streamsedi nentation. See BLMAnswer to Headwaters at 2; BLMAnswer to
KS/C at 2.
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Both appel | ants al so asserted that cumul ative inpacts were
i nadequat el y consi dered. See Headwaters SCRat 5, 11-12; KSAZ S(R at 9- 10.
The record, however, indicates that cumul ative inpacts were consi dered
wth respect to the possible effects of the project on soil and water
resources (Revised EA at 26), on botani cal resources (in particul ar
cypri pedi umfasci cul atum a nenber of the orchid famly (Revised EA at
31)), onwldife and widlife habitat (Revised EA at 37-38), and on
fisheries (Revised EA at 43). Wiile these anal yses were, in sone instances
(i.e., soil, water, and fisheries), extrenely brief, this brevity was
arguably the result of the lack of such inpacts. However, wth respect to
the question of cumulative inpacts on wldlife and wildife habitat, which
were the areas on which both appel | ants focussed the bul k of their
criticism the Revised EA dealt wth the possibl e cunul ative inpacts in
sone detail in a worse case anal ysis which directly considered the i npact
of the North Mirphy Tinber Project in conjunction wth the proposed
Scattered Appl es and WId Vénder projects.

Notw t hstandi ng the foregoi ng, however, Headwaters and KSAC ar gue t hat
BLM s discussion of cumul ative inpacts was i nadequate. Thus, Headwaters
conpl ains that BLMs analysis failed to consider the effects of the
Appl eseed and Savage G een sal es, which, Headwaters asserts, "are directly
adjacent to the North Mirphy sale.” (Headwaters SCRat 12.) Headwaters
contends that, given these additional sales and the "general |y degraded
condition of the Savage O eek watershed,” the cunul ative inpacts are
"exponentially nore significant and del eterious than that described in the
EA
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Id. To simlar effect are KSCs argunents, though KSAZ i ncl udes the Mapl e
Syrup, Cenoak, Berlin Minmer, and Deer Mbm proposed tinber sales in the
list of proposed tinber sal es whose inpacts nust be considered in a

cumul ative effects analysis. See KSAZ S(R at 9.

In response, BLMpoints out that nost of the proposed sales |isted
above by appel | ants i nvol ve the harvesting of tinber fromlands which are
not only outside the Lower Appl egate wat ershed, where the North Mirphy
Tinber Sale is located, but are totally beyond the entire Appl egate R ver
watershed. Included in this group of sales are the Mapl e Syrup, Cenoak,
Berlin Mimmer, and Deer Mbmproposed tinber sales. See BLMAnswer to KSAC
at 9. W nust agree wth BLMthat, insofar as these specific sales are
concerned, appel lants have failed to establish a predicate basis for
concl udi ng that any consi deration of cunul ative inpacts was required.
Turning to the Scattered Appl es and Wl d Vénder sales, we find, in the
absence of any show ng to the contrary by appel lants, that BLMadequatel y
consi dered the cunul ative inpacts of those sales inits EA

In any event, when appel lants' argunents are examined in the context
of the previous environnental docunents on which BLMrelied in preparing
its revised EA it becones clear that, while appellants may di sagree wth
sone of the concl usions reached, the issues relating to cumul ative inpacts
of past and reasonably foreseeabl e future actions which they rai se have
been exam ned and dul y consi dered both in the revised EA and in those
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previ ous environnental anal yses. |ndeed, cunul ative inpacts of tinber
harvesting resulting frominpl enentati on of the RMP were necessarily
considered in the adoption of the RMP. See generally Medford DO strict
Proposed RPPBEH S Chapter 4. Wiile this HS anal ysis was admtted y
Dstrict-wde and based on probabl e sal e quantity (PSQ rather than
specified future sal es, appel lants have failed to denonstrate that the
actual sal es conducted or the anticipated i npacts fromthose sal es varied
in any appreciable or rel evant nanner fromthe PSQinpact anal ysis in the
BS 6/ Appellants have sinply failed to establish error in the FONS
determnation to the extent that they allege that environnental
consequences wer e i nadequat el y consi der ed.

[2] Turning to the question of whether or not the North Mirphy Ti nber
Sal e viol ates various provisions of the NP and the RMP wth respect to the
nanagenent of old grow h/late successional forests, we note that, while
Headwat ers has repeatedl y suggested that the North Mirphy Tinber Sale w |
result in the harvesting of old-growth tinber (see, e.g., Headwaters SR

6/ Ve recogni ze that, insofar as the B S anal yzed harvesting scenari os
under the Proposed Resour ce Managenent P an (PRVMP), the environnent al

anal ysis was not tied to a set of representative harvest units. See
Medford DO strict Proposed R\PE S at 4-5. Rather, the estinated effects
were derived froma randomdepl etion of age class and tinber type for the
10-year period of the RWP. 1d. at 4-6. Wile this clearly nakes it

i npossi bl e to predict inpacts of specific sales based on the HS analysis
(in other words, the HS could not be relied upon to predict the specific
i npacts of the Nort h Miurphy Tinber Sale), it is still possible to predict
the likely cumul ative inpacts of all the sal es schedul ed over that peri od,
provi ded the underlying premse (randomdepl eti on of age class and ti nier
type) is valid. Appellants have made no show ng that this underlying
premse has been vitiated by the sal es of which they conplain. Thus, the
examnation in the BS of the total cumulative inpact likely to result from
adoption of the PRW can properly be relied upon in the Revised EA
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at 3, 10), BLMhas insistently responded that this is sinply not true. See
BLM Answer to Headwaters at 1-2. However, while it is true that no
harvesting is schedul ed for old growth tinber stands, it is also true that
areas wth nature growth wll be harvested. 7/ Thus, harvesting is

schedul ed in "l ate successional forests,” as that termis defined by BLM
8/

Under the NFP and the RW, | ate successional forests are generally
allocated either to | ate successional reserves (LSRs), aggregating
approxi matel y 211,404 acres in the Mdford D strict, whi ch have been set
asi de for the purpose of protecting and enhancing the | ate successi onal
forest ecosystens (see RW at 32-36; NFP RD at 8 NP at B4to B9 G9
to G21), or are included in the forest Mitrix, i.e., those forest |ands
classified as either part of the General Forest Managenent Area or wthin
Gonnectivity/DOversity B ocks whose managenent obj ectives incl ude the
production of a sustainabl e supply of tinber and ot her forest

7/ BLMdoes admt that "a fewolder and |larger trees are being cut," but
argues that there is no schedul ed harvesting of old growh stands or ol d
growth habitat as defined in the NFP and RWP. See BLM's Response to KSAC
Protest at 11. QOd growh is defined as the final seral stage of unnanaged
forests which begins to appear at between 175-250 years, whose
characteristics include a patchy, nmulti-layered canopy wth trees of
several age classes wth the presence of large living trees and | arge
snags. (RwW at 109.) By contrast, the mature seral stage covers the
period "fromthe point where stand growth slows to the tine when the forest
devel ops structural diversity; approximately age 80 to 200." (RW at 113.)
For inventory purposes, however, "ol d-growh stands on BLM adm ni st ered
lands are only identified if they are at |east ten percent stocked wth
trees of 200 years or older and are ten acres or nore in size." (RW at
109.) Thus, the harvesting of isolated trees, even if those trees are nore
than 200 years ol d, woul d not constitute the harvesting of "old growth
stands. "
8/ The RWP defines | ate successional forests as "[f]orest seral stages
whi ch include nature and ol d-growt h age classes.” (RW at 107.)
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comodities (see RWP at 38-40; NFP RIDD at 10; NP at G 39 to G 48).

However, as noted above, the North Mir phy Ti nber Sal e enbraces | ands Wthl n
t he Appl egate AVA and, vhi | e these lands are not within any LSR 10/
neither are they part of the forest Matrix. Rather, they are subject to
particul ar nmanagenent prescriptions applicable to the Appl egat e AVA

The RWP al | ocated 113,912 acres to the Appl egate AMA though it
i ncl udes nore than 150, 000 acres of BLMnanaged | ands. See note 10, supra.
Its objectives included the devel opnent and testing of "new nanagenent
approaches to integrate and achi eve ecol ogi cal and econom c heal th and
ot her social objectives,” including the "provision of

9/ Admttedy, the foregoing division of late successional forests between
LSR's and Mitrix lands is a si gnificant oversinplification since the RWP
provides for a total of nine naor land allocations. See RW at 21. (This
coul d be contrasted with the seven land all ocation categories utilized in
the NFP (see NFP at A4 to A6)). However, of the 859,096 total acres
covered by the RWP, a total of 709,417 acres are al located as either LSR s
or Matrix lands. O the remai ning 149, 679 acres, 113,912 acres are
allocated to the Appl egate AMA as di scussed subsequentl y in the text.
Thus, lands allocated to LSR Mtrix, and AVA classifications constitute
al nost 96 percent of the acreage invol ved.

¢ recogni ze, of course, that |ate successional forests, even when not
part of an LSR can be included wthin riparian reserves as, indeed, are
sone of the |late successional forest |lands involved herein. Ulike
specific land all ocations, riparian reserves occur across all |and use
al locations, though their acreage is only conputed for riparian reserves in
the Mitrix. See NP at A5to A6. (Inthe RW, conputed riparian acreage
aggr egat ed 369, 200 acres.) Wiile we recognize that significant nanagenent
constraints nmay apply to such | ands, we believe that the effect of the
i ncl usion of |ate successional forests within ri parian reserves i s nore
appropriately dealt wth in the context of an anal ysis of appell ants'
argunents relating to riparian reserves generally rather than in an
anal ysis of conplaints which are seemingly centered on the harvesting of
| at e successional forests.
10/ In point of fact, 32,937 acres of the Minger Butte LSR are | ocat ed
W thin the boundaries of the Appl egate AMA See RWP at 38.  However,
since, under the RW, the land all ocations do not overlap, these are
counted as within the LSR al | ocation rather than the Appl egat e AVA
allocation. In any event, the lands wthin the Minger Butte LSR are not
i nvol ved herei n.
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wel | -distributed | ate successional habitat outside reserves, retention of
key structural elenents of |ate successional forests on |ands subjected to
regeneration harvest, restoration and protection of riparian zones, and
provision of a stable tinber supply.” (RW at 36; see also NFP at G21 to
G22, D1toD17.) As both the RWP and NP enphasi zed, AMK s were
intended to provide opportunities for | earning and experinentation wth the
expectation that the know edge gl eaned woul d then be w dely shared. (RW
at 37, NFPat G22.) But it is asoclear that AVK's were "expected to
produce tinber as part of their programof activities consistent wth their
specific direction under these standards and guidelines.” (NP at D8 to
D9.)

Wile it was noted that "[t]here are no specific nanagenent actions/
direction for these forest conponents in the AMAN" it was al so provi ded
that coarse woody debris, green trees, and snags shoul d be managed "in a
nanner that neets the intent of the managenent actions/direction for the
Mitrix." (RMP at 37; see also RWP at 195-96 (App. B); NP at D 10.) Thus,
since | ate successional forests which are part of the forest Matrix nay be
harvested consistent wth the NP, there is no absol ute bar preventing the
harvesting of |ate successional forests, not otherw se reserved, in the
Appl egate AVA so long as such action fulfills the managenent prescriptions
for the lands invol ved. 11/

11/ Ve note that there is also a Matrix requirenent to protect all

renai ning |l ate successional forest stands in areas where Federal
forestlands are conprised of 15 percent or |ess of |ate successional
forests. See NFP at G44 to G45 RWat 39. This limtation is not
appl i cabl e herein as the anount of |ate successional forest in the Mirphy
watershed is 38 percent. See Revised EA at 27.
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BLMargues that its actions are totally in accord wth the nanagenent
directions applicable in the Applegate AVA It notes that the general
purpose of its proposed tinber harvest is to restore forest heal th and
vi gor by reduci ng overstocked areas wth excessive stand densities through
comrmercial thinning or group selections around | arge pines. See BLM Answer
to Headwaters at 1-2; BLMAnswer to KSAC at 1-2; see al so Revised EA at 5;
27-28.

BLM enphasi zes that one of the delineated objectives of the Appl egate
AVAis tocontribute to a stable tinber supply. See NFP RDD at 6; RW at
36. Indeed, the NP expressly noted that the area of enphasis for the
Appl egate AVA was: "Devel opnent and testing of forest nanagenent
practices, including partia cutting, prescribed burning, and | ow i npact
approaches to forest harvest (e.g., aerial systens) that provide for a
broad range of forest val ues, including |ate successional forest and high
quality riparian habitat.”" (NP at D12.) BLMargues that its actions
under challenge herein are fully in accord wth the applicabl e nanagenent
guidelines. See, e.g., NFP at B-6.

h this issue, we find ourselves in agreenent wth BLM  Wiile
appel lants may be sincere in their opposition to any al |l onance of any
harvesting in late successional forests in the Appl egate AVA, they have
failed to establish that BLMs actions herein violate either the NFP or the
RW. Their contentions on this point are hereby rejected.
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[3] ne of appellants' najor points of disagreement wth BLMrel at es
to their assertion that the tinber sale violates provisions of the Aguatic
onservation Strategy (ACS related to harvesting activities occurring
wthin riparian reserves. As noted above, riparian reserves occur across
land all ocations. Wth respect to the 10 AMK s establ i shed under the N-P,
approxi mately 40 percent of the land is wthin riparian reserves. (NP at
D1) Insofar as the instant appeal is concerned, approximately 75 acres
of riparian reserves are slated for coomercial thinning in the North Mirphy
Tinber Sale. 12/

As noted in the NFP, the ACS was devised "to restore and nai ntain the
ecol ogi cal health of watersheds and aquatic ecosystens contai ned wthin
themon public lands.” (NP at B-9.) There are four basi c conponents of
the ACS (1) riparian reserves; (2) key watersheds; (3) watershed
anal ysis; and (4) watershed restoration. A conprehension of the interplay
of these elenents is necessary in order to understand the thrust of
appel l ants' obj ecti ons.

R parian reserves are "portions of watersheds where ri pari an- dependent
resources receive prinmary enphasis and where speci al standards and
gui del i nes apply," and nay occur along "the margins of standing or flow ng
water, intermttent streamchannel s and epheneral ponds, and wetl ands."
Id. at B12, B13.

12/ To the extent that appellants attenpt to bring the understory thinning
treatnents provided for by the North Mirphy Forest Managenent Project RD
and Revised EAwthin the structure of this argunent, consideration is
foreclosed by their failure to properly appeal the non-tinber harvest
provisions of the ROD and Revised EA See note 5, supra.
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Uhder the ACS a series of "Key Vdtersheds" were designated 13/ to
provi de high quality habitat whi ch woul d serve as refugia for nai ntaining
and recovering habitat of at-risk stocks of anadronous sal noni ds and
resident fish species. Absent the preparation of a watershed anal ysi s,
tinber harvesting is prohibited wthin Key Wtersheds. See NP at B-19.
Notw t hstandi ng appel | ants' assertions, however, it is clear that the North
Murphy Project is not occurring wthin a Key Vet er shed.

Vet ershed anal ysis is described in the NFP as a "systenati c procedure
to characterize the aquatic, riparian, and terrestrial features wthin a
watershed.” (NP RDat 10.) It is designed for the purpose of
"devel opi ng and docunenting a scientifically-based understandi ng of the
ecol ogi cal structures, functions, processes, and interactions occurring
wthin a watershed.” (NP at E4.) The information devel oped from
wat ershed anal ysis is then used i n prescribi ng nanagenent activities to
ef fectuate a nunber of varying policy goals. It is, as the NFP noted, "one
of the principal analyses * * * used to neet the ecosystem nanagenent
obj ectives" adopted inthe NFP. (NP at E4.) Indeed, in certain
instances, as wll be examned in nore detail bel ow the existence of a
wat ershed anal ysis is a precondition for undertaking certai n nanagenent
actions since it provides the contextual basis for decisions at the site
level . See NFP at B-23. \Wdtershed anal ysis woul d general |y cover an

13/ Key Witersheds are classified as either Tier 1 or Tier 2. ATer 1
Key Vétershed is one which directly contributes to the conservation of
at-risk anadronous sal nonids, bull trout, or other resident fish species.
A Tier 2 Key Witershed is one which, while it might not presently contain
at-risk fish stocks, is an inportant source of high quality water. (NP at
B-18.)
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area of between 20 to 200 square mles, or fifth field watersheds. See NP
at B-21; RW at 47.

Vet ershed restoration is, of course, the programto restore water sheds
as part of a programto aid the recovery of fish and riparian habitat and
to inprove water quality based on infornation devel oped t hrough wat er shed
analysis. The NFP identified three specific conponents as the nost
inportant el enents in a programof watershed recovery: (1) control and
prevention of road-related runoff and sedi nent production; (2) restoration
of the condition of riparian vegetation, and (3) restoration of in-stream
habi tat conplexity. See NP at B3l

Appel l ants object to the all onance of any tinber harvesting in
riparian reserves as well as to the fact that BLMhas failed to conduct a
fifth field watershed anal ysis, an anal ysi s, appellants contend, which is
required by the ACS as a precondition to any managenent action in those
reserves. For exanple, pointing to the RWP (RW at 27), appellant KS/\C
asserts that tinber harvest is prohibited in riparian reserves (KS/C S(R at
4). Smlarly, appellant Headwaters clains that "[i]t isillegal to cut
trees inriparian reserves wthout a fifth field watershed anal ysis."
(Headwaters SCR at 5.)

In response, BLMasserts that while the NFP does, indeed, require
wat er shed anal ysis of Key Wdtersheds prior to inplenenting any tinber
harvests, this sale is not occurring wthin a Key Vétershed. See BLM
Answer
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to Headwaters at 4, BLMAnswer to KS/C at 3. BLMargues that its actions
are fully in accord wth the NFP and the RWP. It notes that it has applied
strict restrictions on where comnmercial thinning can occur, limting such
activities only to class 4 intermttent streans, and enphasi zes that such
activities were designed both to accel erate the creation of late
successional forest conditions and to dimnish existing fire risk. See BLM
Answer to Headwaters at 5; BLMAnswer to KS/C at 4. Wiile BLMadmts that
afifth field watershed anal ysis has not yet been prepared, it argues that
its treatnent is based on two wat ershed assessnent docunents whi ch anal yzed
the larger Appl egate watershed, viz., the BHA and the MW and whi ch
addressed treatnents of riparian reserves wthin the AV  Mreover, BLM
adverts to the anal ysi s whi ch acconpani ed the pl anni ng of the North Mir phy
Tinber Sale and argues that "[bjoth the context and the site specific

consi derati ons have been nore than adequatel y addressed * * * particularly
inlight of the very limted and | owinpact restoration and protection
actions of the tinber sale wthin the riparian reserves.” (BLMAnswer to
Headwaters at 4.)

There is no question that if this tinber sal e involved a Key
Vet er shed, a watershed anal ysis woul d be required as a prerequisite to any
decision to permt tinber harvesting. See NFP at B-19. It is, however,
undi sputed that this is not a Key Vtershed. 14/ And, while "programmed"

14/ Wile it is also clear that watershed anal ysis i s needed to change
riparian reserve boundaries (see NFP at B-13, G3, G31), it is equally
clear that nothing in BLMs actions purported to alter existing riparian
boundari es, notw thstandi ng Headwat ers' suggestions to the contrary. See
Headwat ers SCR at 5.
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tinber harvests are prohibited wthin riparian reserves, 15 this does not
nean that all tinber harvesting is prohibited in rlparlan reserves. n the
contrary, the NFP s standards and gui del i nes provi de three exceptions to
the general prohibition of tinber harvesting:

a. Were catastrophic events such as fire, flooding,
vol canic, wnd, or insect damage result in degraded riparian
conditions, allow salvage and firewood cutting if required to
attain Aguatic Gonservation Strategy objecti ves.

b. Salvage trees only when wat er shed anal ysi s det er mi nes
that present and future coarse woody debris needs are net and
other Aguatic (onservation Srategy objectives are not adversely
af f ect ed.

c. Apply silvicultural practices for R parian Reserves to
control stocking, reestablish and nanage stands, and acquire
desired vegetation characteristics needed to attain Aguatic
(onservation Strategy objecti ves.

(NFP at G32.)

Wiile the first two exceptions clearly do not apply, BLMargues that
its actions are totally in accord wth the third exception, since the
entire thrust of the harvesting proposed for riparian areas is directed
towards restoring vigor to those riparian areas and | esseni ng the
l'ikelihood of catastrophic crown fires occurring by thinning presently
exi sting over-stocked stands. Mreover, BLMnotes that the NP expressly
provides that, wthin AVRK's, "[f]lexibility is provided to neet objectives
for Rparian Reserves and Key Vdtersheds.” (NP at G22.) onsidering
that the mandate for the Appl egate AVA was to devel op and test "forest

15/ Tinber harvests cannot be "programmed” for |lands wthin riparian
reserves because such | ands are not included in the cal cul ati ons of the
tinber base. See NP at G 31.
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nanagenent practices, including partia cutting, prescribed burning, and

| ow i npact approaches to forest harvest * * * that provide for a broad-
range of forest val ues, including |ate-successional and high-quality
riparian habitat" (NFP at D 12), BLMargues that, far frombeing contrary
tothe NFP and RW, its actions chal |l enged herein are fully consonant wth
bot h the expressed purposes and underlying intent of those docunents.

Wil e we do not doubt the sincerity of appellants' expressed concerns
as to the possibl e inpact which commercial thinning nay have on the
riparian areas, we nust agree wth BLMthat its actions are, in fact,
totally in accord wth the NFP. BEven | eaving aside BLMs asserted rel i ance
on the wat ershed anal ysis provided by the BHA and the MWW there is sinply
nothing in either the NP or the RW that requires preparation of a
wat ershed anal ysis prior to inplenenting "silviculture practices” on
riparian reserves in non-Key VWdtersheds. 16/ Particularly given the fact
that the Appl egate AVA was established in the NP wth a nandate to expl ore
different techni ques to determne what nanagenent policies mght best
result ininproved riparian habitat, we nust afford BLMw de latitude in
choosi ng those nanagenent prescriptions which it believes are nost |ikely
to acconpl i sh those ends. As a general natter, a nere difference of
opi ni on provi des an i nadequat e basis for disturbing decisions of BLM
personnel in

16/ In this regard, we would point out that the exception relating to

sal vage trees expressly requires watershed analysis. The failure of the
NP to inpose a sinmlar limtation on the "silvicultural practices”
exception, which imedi ately foll ows the sal vage tree exception in the NP,
nust be seen as a deliberate decision not to require the conpl eti on of

wat er shed anal ysis as a nandatory precondition to the inpl enentation of
such practi ces.
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the field. See, e.g., Onen Severance, 145 IBLA 70, 74 (1998); In re Uoper
Horas Tinber Sale, 86 I BLA 296, 305 (1985); Wah WI derness Associ ati on,
72 1BLA 125, 147 (1983). V& can perceive no reason in departing fromthis
general deference in the instant matter and, accordingly, reject

appel lants' challenge to BLMs decision to all ow cormercial thi nning on 75
acres of riparian reserves wthin the Appl egate AVA

[4] The last issue which we wll address concerns appel | ants'
assertions that BLMs decision viol ates the "Survey and Manage" standards
and gui delines established by the NFP. In the NFP RID, the "Survey and
Manage" standards and gui del i nes were described as fol | ows:

The standards and gui del i nes require | and managers to take
certain actions relative to rare species of plants and ani nal s,
particul arly anphi bi ans, bryophytes, |ichens, nol|usks, vascul ar
plants, fungi, and arthropods. These include: (1) nanage known
sites of rare organisns; (2) survey for the presence of rare
organi sns prior to ground-disturbing activities; (3) conduct
surveys to identify locations and habitats of rare species; and
(4) conduct general regional surveys for rare species.

(NFP RDat 11.) It was recogni zed, however, that "[f]or nmany species and
taxonom c groups, adequate survey techni ques nay not exist,"” and,
therefore, the inpl enentation included "a tine |ine for devel opi ng
protocol s for the surveys and conducti ng the necessary survey work." 1d.

As indicated above, the standards and gui del i nes adopted differing
tine lines for inplenentation of each of the four survey strategies
described. However, since the focal point of appellants' objections are
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directed to Survey Strategy 2, we wll limt consideration herein to the
standards and gui delines rel evant to that survey strategy. 17/

In relevant part, the standards and guidelines for Srategy 2 surveys
provi de:

Measures to survey for species and nanage newy di scovered
sites are to be phased-in over a sonewhat |onger tinefrane than
the neasures specified for currently known sites. * * *

[ Flrotocol s have not been devel oped for surveys for all of these
species, and the expertise needed to conduct themis not readily
avail able in sone cases. Hforts to design protocol s and
i npl enent surveys shoul d be started immedi ately. * * * Wthin the
known or suspected ranges and wthin the habitat types or
veget ati on comunities associated wth the species, surveys for *
* * red tree voles * * * nust precede the design of all ground-
disturbing activities that wll be inplenmented in 1997 or |ater.
Devel opnent of survey protocols for the other 71 species |isted
in Table G3 nust begin in 1994 and proceed as possible. These
surveys nust be conpl eted prior to ground disturbing activities
that wll be inplenented in F.Y. 1999 or later. * * * These
surveys nay be conducted at a scal e nost appropriate to the
species. For nost species, this survey would start at the
wat ershed anal ysis level with identification of |ikely species
| ocations based on habitat. Those |ikely | ocations woul d then be
t horoughl y searched prior to inplenentation of activities. For
other species, the identification of |ikely specie sites nay be
nost appropriately done at the scal e of individual projects.
Surveys shoul d be designed for nmaxi numefficiency, focusing on
the likely range and habitats of the target species. * * * Survey
protocol s and proposed site nanagenent shoul d be i ncor porated
into interagency conservation strategi es devel oped as part of
ongoi ng planning efforts coordi nated by the Regi onal Ecosystem
afice.

(NFP at G5.)

17/ Appellants' focus is on Survey Srategy 2 because the Survey and
Manage argunents which they raise are generally directed toward speci es
(e.g., red tree voles and cypripediumfasciculatun) listed in that
category. See NWP at G559, G6l.
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Both appel | ants assail the BLMaction on two separate fronts. Hrst
of all, as it affects red tree voles, appel |l ants cl ai mi nadequat e surveys
were conducted and both chal | enge an I nstruction Menorandum (No. QR 97-
009), dated Novenber 4, 1996, which provided gui dance for "Survey and
Manage" requirenents as they related to the red tree vole. 18/ Second,
wth respect to a nunber of other Srategy 2 species, appellants assert
that required surveys were al so not perforned and that such surveys were
requi red because the tinber harvest wll not occur until the begi nning of
FY 1999, notw thstandi ng an I nstruction Menorandum (No. QR 97-007), dated
Novenber 1, 1996, which defined "inpl enented” as used wthin Srategy 2
standards and gui del i nes to nean the date that the NEPA docunent rel ating
to the undertaki ng was si gned.

Wth respect to the red tree vole, BLMdi sputes both the assertion
that intensive surveys were required under the NFP with respect to the
| ands invol ved in the North Mirphy Tinber Sale and, alternatively, rebuts
appel lants' clains that the REOhad no authority to issue the Novenber 4,
1996, nenor andum

Inits response to Headwaters' protest, which simlarly attacked BLMs
asserted failure to survey for red tree vol es, BLM not ed:

18/ In essence, this nenorandumexenpted (on an interimbasis through the
year 2000) certain lands fromthe requirenent that a Srategy 2 survey for
red tree vol es be conducted prior to ground disturbing activities where
suitable habitat for the red tree vole is involved. Appellants chal | enge
the authority of the Regional EcosystemUfice (REQ to alter requirenents
established in the N-P.
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To the best of our know edge, your contention that the sale
area includes RTV [red tree vole] habitat is incorrect. As you
provide no information or specific location(s) of the habitat or
nest sites to support your contention, we are unabl e to eval uate
your claimor to nake adjustnents to the project to account for
it. Inthe preparation of the project we conducted extensive
surveys to locate suitable RTV habitat, but failed to find any
suitable habitat in the project area. Thus the nore intensive
surveys outlined in the current survey protocol are not necessary
and were not conducted. None the less, in areas that we thought
mght even narginal |y provide RTV habitat we conducted specific
surveys for the RTV wthout finding evidence of them

(BLM Response to Headwaters Protest at 2; see al so BLM Response to KS/C
Protest at 7-8.)

Wil e, on appeal both Headwaters and KS/AC have reiterated their
assertions that a Srategy 2 survey for the red tree vol e was required,
nei ther has provi ded any evi dence whi ch woul d contravene BLMs asserti on
that there is no suitable red tree vole habitat wthin the project area.
See Headwaters SCORat 9; KSAZ SCRat 5. Absent the exi stence of such
habitat, there is no requirenent to conduct a survey since the NP
expressly provided that "the survey and nanage provision for each species
wll be directed to the range of that species and the particul ar habitats
that it is known to occupy.” (NP at G4.) Ve find that the record before
the Board fails to substantiate appel lants' clains that BLMwas defi ci ent
inits handling of the Survey and Manage guidelines as they relate to red
tree voles. Inlight of the foregoing, issues relating to the authority
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of the REOto alter the Survey and Manage gui del ines wth respect to
surveys required for red tree vol es are noot. 19/

I nsof ar as surveys for other species under Category 2 are concer ned,
20/ appel lants and BLMdiffer fundanental |y on an interpretation of the
[ anguage used in NFP. The NP provided that, with the exception of seven
naned speci es, surveys for all other species listed in Table G3, "nust be
conpl eted prior to ground disturbing activities that wll be inplenented in
F.Y. 1999 or later." (NP at G5.) Appellants argue that, since the North
Mirphy Tinber Sale is to be harvested wthin FY 1999, the N-P required
surveys for all Category 2 species. BLMargues, relying on Instruction
Menor andum No. (R 97-007 that, as used in this section of the

19/ Wiile not dispositive, we do feel that certain observations on this
guestion may be in order. Wiile BLMsuggests that Instruction Menorandum
No. (R 97-009 was issued by the REO (see, e.g., BLMs Answer to KS/C at 7),
thisis clearly not the case. The REOis an office which provides staff
work and support and nakes recommendations to the Regional | nteragency
Executive Coormittee (R EQ, a group consisting of agency heads of the
Forest Service, BLM Hsh and WIdlife Service, National Mrine H sheries
Service, Bureau of Indian Affairs, and the Environnental Protection Agency,
anong others. See NP at E16. The Instruction Menorandumat issue was
not issued by the REO but rather was signed by the BBMQegon Sate
Drector and the Regional Forester for Region 6 and i ncl udes | anguage
proving that "we wll submt to the REOthe docunentation for adding the
red tree vole to Gonponent 4 under the gui dance for changi ng speci es status
found on p. G6 of the RD" (Instruction MenorandumNo. (R 97-009 at 4
(enphasi s added).) Wiile the REOis assigned authority "to coordinate" the
devel opnent of survey protocols (NFP at G5), any change i n assi gned
Srategy levels could only be effectuated by the REC See NFP at E 16
("A though the standards and guidelines variously refer to the Regi onal
Ecosystemdfice for reviews and other actions, it is understood that the
Regi onal Ecosystem dfice recormends to the Regi onal |nteragency Executive
Gmmttee who has the responsibility for the decisions.” (BEphasis in
original).)

20/ In this regard, however, we note that cypripedi umfascicul atumhas
both a Srategy 1 (nanagenent of known sites) and a Srategy 2 (survey and
nanage) listing. See NFPat G61. In point of fact, a nunber of known
cypri pedi umfasci cul atumsites were identified and protective buffers
around these sites were established. See Revised EA at 23, 28.
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NP, the date of "inplenentation" is the equivalent of the date that the
NEPA docunentation (in this case, the Revised EA) issued and, therefore,
since the Revised EAissued in FY 1998, Category 2 surveys for these
speci es were not required.

Appel I ants vigorously chal lenge BLMs interpretation as contrary to
the plain neaning of the | anguage used in the NFP. Appel | ant KSW\C ar gues
that "inplemnentation” is the ground-disturbing activity and notes that
Qounci | on Environnental Quality regul ati ons define the "inpl enenting”
process as assuring that "decisions are carried out." (KW S(Rat 7.)
Mbreover, KSWC points out that, in discussing the Sandards and Qui del i nes
relating to Gategory 2, the NFP RID noted that "these surveys nust be
conpl eted prior to ground disturbing activities that wll be authorized or
inplenented in FY 1999 or later." See NFP RD at 37 (enphasis supplied).
Appel ant argues that this shows that N-P recogni zed the difference between
aut hori zation and inpl enentation and that BLMs attenpt to treat
authorization (i.e., issuance of NEPA docunentation) as the equivalent to
i npl enent ati on cannot be sustained. (KSW S(Rat 7-8.)

For its part, BLMnotes that, under Instruction MenorandumNo. QR 97-
007, which was signed by the BLMGlifornia and Qegon Sate Orectors and
the Regional Foresters for Regions 5 and 6, the interagency interpretation
was that "N=PA decision equal s inpl enented.” See Instruction Menorandum
No. (R97-007 at 2. BLMargues that its actions herein are fully in accord
wth this interpretation.
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There is no gai nsaying the fact that BLMhas acted in accord wth
I nst ructi on MenorandumNo. (R 97-007. Whether the interpretati on whi ch
that nenorandumapplies to the term™”inpl enented" is consistent wth the
NP, however, is a different natter.

As a general natter, we would be inclined to agree with appel | ants
that ground-disturbing activities are "inpl enented" when they, in fact,
occur. However, as we shall show there is alatent anbiguity wthin the
NP as to the proper interpretation of the "inpl enentation” concept. The
Category 2 guidelines actually invoke the inplenentation standard tw ce,
but they do so to varying effect. See NFP at G5. Wth respect to seven
listed species, the NFP directs that surveys "nust precede the design of
all ground-disturbing activities that wll be inplenmented in 1997 or
later.” This provision clearly differentiates between pl anni ng (desi gn)
and inpl enentation. Not so with the second reference. Thus, the N-P
provides wth respect to the renai ning speci es covered under Category 2
that "[t]hese surveys nust be conpleted prior to ground di sturbing
activities that wll be inplenented in F.Y. 1999 or later." No
differentiation i s nade between desi gn and i npl enent at i on.

Rather than clarifying matters, the RID discussion cited by KSAC
actual ly adds a further el enent of confusion. Wiile KS/XC enphasized the
| anguage whi ch provided that "surveys nust be conpl eted prior to ground
disturbing activities that wll be authorized or inplenented in FY 1999, "
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t he succeedi ng sentence undercuts its reliance. Thus, the RO conti nues,
"[t]his wll provide agencies a naxi numof four full fiscal years (FYs
1995, 1996, 1997, and 1998) in which to devel op and apply survey protocol s
for these species.” (NFP RDat 37.) Qventhe lead tine which is
necessarily involved in tinber harvesting, the only way that four full
fiscal years woul d be avail abl e for devel opnent of protocols would be if
"inpl enented” were interpreted to nean "desi gned® or "authorized." Wiile
the matter is clearly not free of controversy or doubt, we wll defer to
the interpretation of "inpl enented" promul gated by Instruction Menorandum
No. (R 97-007. Accordingly, appellants' argunents on this issue nust be
rej ect ed.

In conclusion, we find that there was no violation of NEPA that the
harvesting of |ate successional forests wthin the Appl egate AMVA did not
violate the terns of either the NP or RW, that the sel ective harvesting
via commercial thinning of overstocked |ands wthin riparian reserves
wthin the Appl egate AVA for the purpose of restoring forest vigor and
| esseni ng the dangers of catastrophic fires did not violate the ACS, and
that BLMs actions wth respect to the Survey and Manage nandate of the N-P
were in accord wth existing interpretations of the rel evant Category 2
pr ovi si ons.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
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appeal ed fromis affirned and the stay requests which appel lants filed are
deni ed as noot .

Janes L. Burski
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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